The 'veil' has become a political preoccupation for secular European governments who insist This conflict is a challenge to post-national theory, which emerged in the period following the collapse of the Soviet Union when the end of history was declared as liberal democracy that seemed to supersede other political frameworks. The optimism of this period, in European social theory, was buoyed by the apparent creation of a new global order based on political co-operation and universal principles seemed to be supported by a succession of East European states ratifying the ECHR and the ostensible division between economic based rights, associated with the Soviet bloc, and individual (political and civil rights) associated with the west, appearing to dissolve as the language of human rights took central stage in the global public sphere (Cohen, 1999: 245-68) .
Some social theorists (Held, 1995; Kaldor, 2003) identify potential for a new cosmopolitanism. Variously defined, indicators of cosmopolitanism include politics that appeal to universal causes. In essence, it holds that it is possible to have a set of rules that everyone can accept regardless of their social, cultural or religious backgrounds by virtue of their shared humanity. The growth of humanitarian interventions, human rights institutions, treaties and grass-roots activism were cited as such indicators (Douzinas, 2007, p. 141) as well as united protests against the war in Bosnia-Herzegovina (Kaldor, 2003, p. 131) . Rooted in one's humanity rather than national status, human rights are universal by being held equally by everyone, at least in the abstract (Donnelly, 2007 p. 281) . As human rights' entitlement shifted from national institutions, through post-national and denationalising processes, supra-national institutions became the new mediators for equality, liberty and civic participation and a nominal 'European citizenship' conferred legal rights on all European citizens (Tambini, 2001, pp. 200-1 the disappearance of a common enemy to instil social solidarity between the system's contributors and beneficiaries and an increasing economic reliance on migration and internal labour mobility. Governments came under pressure to disassemble citizenship's solidaristic supports and formal citizenship had to change to adapt to the rise in collective claims from diverse communities (Turner, 2001, p. 46) . (Sassen, 2002, pp. 277-80) .
Previously defined statically, citizenship began to be defined in a more active way with the emphasis on claims-making rather than national membership (Isin, 2008, p. 16 ) and two important paradigms emerged. The first, post-national citizenship (Soysal, 1997; 2000) suggested that citizenship was evolving through the growing trend of political actors operating across borders and appealing to supra-national institutions such as the United Nations (UN) and the European Court of Human Rights (ECtHR) and that political activism was increasingly centred around universal rights and politics with a 'global dimension' (Sassen, 2002, pp. 281-87) . For Soysal (1997, pp. 513-24) even 'state-less' communities no longer depended on national citizenship because they could access supra-national organizations such as the UN or the Council of Europe for protection of their rights. For example, Turks in Germany without German citizenship could still benefit from de facto citizenship through associations that organize access to welfare and education as well as political activities hinging on human rights (Soysal, 2000, pp. 1-5) .
While post-national citizenship appeals to institutions outside of the nation, denationalized citizenship refers to the 'disruption' of national citizenship caused by national institutions having to answer to international authorities and civil actors making appeals to universal human rights principles within national courts (Sassen, 2002) . The 'decoupling' of traditional citizenship from national status has, it was suggested, had an impact on claims making in the public sphere, which, even when centred on particular identities, are mobilized in universal terms. A collapse in the public/private divide was evident, for example, in calls to take minority religious practices out of the private realm and into the public. This political change was attributed to changes to the ethnic and religious composition of Europe; the rise of human rights; the emergence of cultural rights, the right to self-determination and the breakdown of national sovereignty (Soysal, 2000) .
European integration is said to have eroded the 'national monopoly on rights and practices of citizenship' and paved the way for European citizenship through the transfer of rights across EU member countries. Europe has been forced by economic and geopoliticalsecurity pressures to transcend its national borders by removing barriers to cross-border movement of people, capital, goods and services (Milward, 2000) . 'European citizenship', while not having the same 'depth' as traditional national citizenship, nevertheless confers a set of legal rights to European citizens, which includes the granting of rights to culturally specific groups, such that the state's duties have been stretched to include individuals as members of groups rather than just individuals (Tambini, 2001, p. 201) , with specific implications for COE member countries.
European Muslims and human rights activism
New forms of claims making among European Muslims have been held as evidence for postnational theory (Soysal, 1997; 2000) . Now that Muslims are an established part of European life rather than transitory 'guests', representative groups and associations have started to become more active in the public sphere -through mosque building for example. This new wave of activism differs from earlier forms by framing religious rights within universalistic principles of equality, freedom and individual rights -amounting to a 'recasting of national citizenship rights as human rights facilitated by transnational connections' (Soysal, 1997, pp. 515-7).
Post-national theorists regard the 1989 foulards controversy in France and the Rushdie affair in the UK as evidence of this trend (Joppke and Moravska, 2003, pp. 194-6) with wearing religious signs in public. Thus, the political arguments around the right to 'difference' were based on human rights language -wearing the headscarf was claimed to be a 'natural right' of individuals to manifest their cultural identity in public (Soysal, 1997, pp. 512-8) . This seemed to satisfy established (western) concepts of human rights, going back to Tom Paine and J.S. Mill, as individuals could exercise this natural right without infringing anyone else's liberty or imposing any social costs.
Islamic organizations in Europe started to target their claims-making at national, regional and transnational public spheres. The European judicial process requires them to begin at the local level and move upwards if their grievance is not resolved. But because they are seeking to be judged by a universal rather than a local cultural standard, taking test cases to the supra-national level would appear to be the most appropriate forum. Thus, the foulard issue moved from the local education authorities to the ECtHR. Indeed, Muslim associations are increasingly operating at the European level, establishing umbrella organizations to coordinate their activities (Soysal, 1997, pp. 519-20) (Nash, 2009, p. 66) . Muslim students and organizations condemned France's and Turkey's ban on the headscarf, arguing that it breached women's right to personal autonomy.
Politically diverse Muslim organizations such as the British Islamist organization AlMuhajiroun, which was banned for glorifying terrorism and MPAC, have united around the language of human rights for political purposes.
Turkey also became the site of such protests as religious groups and human rights organizations joined together to challenge the country's secular policies on the grounds that a rights based movement, including one recognizing religious rights, was compatible with secularism. In Turkey, the Islamic party in its various manifestations has further blurred the church/state distinction by running welfare systems that parallel and sometimes substitute those of the state, thus adopting a 'western' rights-based discourse which, because of their secular nature, were considered to be a powerful political weapon (Barras, 2009 (Barras, , pp. 1237 ).
There followed a rise in litigation concerning religious freedom, especially around the question of Islamic clothing in public spaces. In France, propelled by the 2004 law, the Collective Against Islamophobia in France (CCIF) began to litigate on issues relating to religious freedom and challenged the confinement of Islamic practices to the private sphere.
It claimed that the state's ostensible commitment to neutrality was breached by arbitrary discrimination over which religions were incompatible with laїcité without regard to public order. The CCIF saw the French law as departing from international law, and France's commitment to human rights, by discriminating against Islam and thus abandoning the commitment to 'Liberty and Justice ' (Barras, 2009 ' (Barras, , pp. 1237 . In the UK, the Begum case involved a teenage schoolgirl who wanted to wear the jilbab at a school where only the hijab was permitted. After refusing to change her practice, Begum was excluded from the school and took her case to the High Court claiming a breach of Article 2 of Protocol 1 of the ECHR, section 6 (1) of the Human Rights Act 1998, Article 9 of the ECHR and Section 6 (1) of the HRA, 1998. Begum appealed through the Court of Appeal and won a technical victory on the grounds that the school's decision had not been reached through an assessment of the human rights principles -a ruling which was later overturned by the House of Lords, which concluded that there had been no interference and that the Court of Appeal's decision had been based on procedure rather than substance (McGoldrick, 2006, pp. 180-204) .
Litigating for religious freedom
Thus, contrary to post-national thinking, the ECtHR judgements uniformly deferred to the national governments, an outcome facilitated by the exercise of a wide margin of appreciation -which refers to the latitude given to national authorities by the Court while satisfying its obligations under the ECHR. The judgements accepted that wearing the hijab in public institutions threatened the balance between protecting public interest and individual rights. In the Şahin case the ECtHR agreed that wearing the headscarf could threaten
Turkey's secular democracy (Westerfield, 2006, p. 654) . This deference to national governments over such regulations was made clear in the summing up which stated that:
Where questions concerning the relationship between state and religions are at stake, on which opinion in a democratic society may reasonably differ widely, the role of the national decision making body must be given special importance…This will notably be the case when it comes to regulating the wearing of religious symbols in educational institutions, especially, (as the comparative law materials illustrate) in view of the diversity of the approaches taken by national authorities on this issue 6 (emphasis added).
The same deference to national decision making was evident in the admissibility decision of Dahlab v. Switzerland where the Court deferred to the denominational neutrality of the Swiss education system in its finding that the action was not a disproportionate Thus, in all the cases taken to Strasbourg, a wide margin of appreciation was applied, giving considerable autonomy to the national states such that the Court failed to establish a European wide principle on this important matter.
Being directly linked to the subsidiarity principle, the margin of appreciation does not apply to national cases. However, it implicitly shaped domestic decision making as the Courts drew on comparisons between ECHR principles and national policy. The Begum case relied heavily on the authority of the court in Strasbourg because the Human Rights Act (HRA) 1998 calls for judgements to consider the necessity of interference in the right to religious expression (Gibson, 2007, p. 677) . Because Britain is not a secular state, the (Skach, 2006, p. 194 ) and the House of Lords, in the Begum case, deferred to other national courts (Vakulenko, 2007, p. 722) . This contrasts with the UN Human Rights Committee (which regulates state obligations in relation to the ICCPR) conclusion in the Hudoyberganova v.
Uzbekistan case involving a student expelled from University for wearing the headscarf and 
Explaining the limits of post-nationalism
These cases expose the limits to post-nationalism in this context, which can be explained by a number of factors. First, the tension between European judicial membership and national sovereignty, which is brought into sharp relief in cases involving qualified rights such as religious rights. Article 9 is based on a distinction between the internal dimension of the right to freedom of religious belief (forum internum) which is understood as an absolute right and the external dimension of this freedom (forum externum) which balances the absolute right against public order and democracy (Rorive, 2003 (Rorive, , pp. 2673 . Thus, while the first confers an absolute right to 'freedom of thought, conscience and religion… either alone or in community with others and in public or private, to manifest his religion or belief, in worship, teaching, practice and observance' the second qualifies this right, stating that this freedom 'shall be subject only to such limitations as are prescribed by law, and are necessary in a democratic society in the interests of public safety, for the protection of public order, health or morals, of for the protection of the rights and freedoms of others'.
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In determining the extent of margin, the Court balances the importance of the right in question with the importance of the restriction and to consider the extent of European consensus on the matter before the Court (Westerfield, 2006, pp. 673-4) . In religious rights claims, therefore, national authorities are given considerable autonomy because the Courts need to demonstrate that interference was necessary for the effective functioning of a democratic society. Interference has to be, first, an appropriate means for achieving the end; second, the only way in which the legitimate aim could be achieved in the absence of less restrictive alternatives and third the interference has to pass the strict proportionality test which entails balancing the competing interests at stake (Rorive, 2003 (Rorive, , pp. 2680 . While the judgements conceded that Article 9 (1) had been breached, the national bans were upheld by appeal to Article 9 (2).
Despite this high bar of 'necessity' in finding that interference with the right is justified, the judgements consistently accepted the national governments' claims that banning the wearing of Islamic dress in educational institutions was a justifiable interference with Article 9 (2). This 'collective interest' argument establishes a high threshold in terms of the wider destabilizing impact ascribed to one (or a few) individual's actions, which meant that, for example in the Şahin case, European supervision was absent in the over-reliance on the margin of appreciation for a concern, religious freedom, which was not unique to Turkey, as The Grand Chamber in the Şahin case associated wearing the headscarf with 'extremist political movements in Turkey which seek to impose on society as a whole their religious symbols and conception of a society founded on religious precepts'. Thus the Court's defence of secularism combined with deeply-rooted fears about Islamic practices meant that the specificities of the case were sidelined, undermining the commitment to pluralism and the principle that 'freedom of thought, conscience and religion is one of the foundations of democratic society' on supposed grounds of neutrality (Rorive, 2003 (Rorive, , pp. 2683 .
By failing carefully to examine the facts of the cases, the Strasbourg judgements did not, therefore, properly to address the test of necessity giving the national governments considerable scope to restrict the public practice of religion. 12 The Court therefore failed sufficiently to use the test of whether the action taken by the state to limit religious freedom was 'necessary in a democratic society' to uphold the bans on this basis (Evans, 2006, p. 52) .
This stance signals to Muslim citizens that their acceptance in these European countries depends upon their abandoning cultural and religious practices which are central to their identity (Monshipouri, 2010, p. 47) .
Third, the bans were uniformly upheld by reference to gender equality such that the judgements drew, unreflectingly, on the popular assumption that western women were 'liberated' and Muslim women were 'oppressed' by their culture. All of the ECtHR cases accepted the argument that gender equality justified the bans, thereby accepting a conception of it as incompatible with gender equality and thus beyond the scope of 'liberal toleration'.
Similarly, the Begum case in the UK showed the readiness by which ideas about liberated secular women contrasted with women whose agency is suppressed by Islamic culture were accepted (Vakulenko, 2007, pp. 728-30) .
Implicit was the popular image of the Muslim woman as both victim and aggressor:
victims of an inherently misogynistic religion and in need of protection from it by the state but also aggressors in trying to impose Islam on others -both are imagined to threaten liberal egalitarianism (Evans, 2006) . The unspoken assumption in the ECtHR, the UK and Germany was that of an unreflective dichotomy between progressive, liberated, western women and women oppressed by their cultures (Vakulenko, 2007, p. 728) . ECtHR judgements are made without any reference to the implication of wearing the headscarf for an individual's identity, which is protected by Article 8, which indicates that this jurisprudence appears to adhere to a conception of equality based on homogeneity rather than a form of equality based on recognition of differences among people, including cultural and religious practices and beliefs (Marshall, 2008, p. 189) . This assumption also meant that there was no full consideration of the facts of the specific cases and no attempt was made, in the Şahin and Dahlab cases, for example, to demonstrate an evidential link between their decision to wear the headscarf and their subordination as women. While the issue of the relationship between any religion -not just
Islam -and gender is complex, the judgements failed to probe the circumstances of the women in question or find evidence of the women having been pressured to wear the headscarf (Hopkins and Yeginsu: 2008, pp. 29-34 ). Şahin's testimony that she had not been pressurized was ignored and there was no evidence of pressure in the Dahlab case (Westerfield, 2006, p. 657; Rorive, 2003 Rorive, , p. 2680 . 13 In the UK, the House of Lords, by deferring to popular ideas, failed to critically reflect on whether banning girls' dress was not itself an infringement of gender equality (Vakulenko, 2007, p. 724) The cases were, then, judged entirely in the abstract, asking whether a generic individual's scarf-wearing is compatible with harmony and full exercise of (generic) individual rights in the wider society. They did not pass judgement on -or even look intothe exercise of rights of the specific individual cited in the case. Indeed, the European and British judgements drew on national stereotypes: While the Şahin case equated wearing the headscarf with radical Islam, the Begum case assumed that such clothing was oppressive both in terms of child development and gender equality (McGoldrick, 2006, pp. 154-5) .
Litigation has, therefore, provided the opportunity for disproportionate scrutiny of Muslim women as the popular press subjects the women concerned to intense scrutiny and moralizing, often through 'expert' commentaries, as well as potential for over-regulation of religion as the Court adjudicates over which acceptable and unacceptable aspects of religious manifestation. Such judgements could be exploited for political purposes and invite further regulation of how Muslim women choose to dress (Vakulenko, 2007, pp. 734-5) . This level of scrutiny also has the potential to divide Muslim communities in Europe where individuals such as Begum were judged, in the press, by other Muslims, some of whom were very critical (see Idriss, 2006) and negative press coverage of cases such as Aishah Azmi's when she lodged a complaint with a UK employment tribunal after being dismissed as a teaching assistant for wearing the jilbab (Marshall, 2008, pp. 179) .
Since activity in the public sphere is an important aspect of citizenship, the bans that governments are seeking to impose on European Muslim women upheld by the Courts have solidified a move to retract citizenship rights from these women -who, after failing in Europe, have no other forum to turn to for protection. In evoking the principles of defending national secular traditions and guarding against women's oppression, the judicial process may have served to dismiss the claims of Muslim women without examining their individual complaints, and to dilute one of their key forms of access to citizenship, namely community building and participation in the public sphere. Legislation that sanctions the wearing of garments such as the niqab risks causing the further immobilization of Muslim women by compelling them to restrict themselves to the private sphere (Turner, 2007, p. 297) . As Malik (2008) has argued, the growing numbers of Muslim women who are choosing to wear the hijab reflects a 'complex' axis of equality -by which she means the realignment of criteria such as gender, religion, culture and class -and thus facilitates the inclusion of Muslim women as equal citizens in the European public sphere.
The fourth explanation for the failure of post-nationalism in these claims was the ECtHR's deference to the principle of secularism specifically laïcité (in France) and laïklik (in Turkey). 14 Both countries' defenses appealed to secularism as the custodian of equality between citizens and essential to public order and social cohesion. They claimed that wearing the hijab in public education institutions -secondary schools in France and institutions of higher education in Turkey -jeopardized the secular principles for which their countries stood. Thus, the governments responded with a generic statement on their view of human wearing the hijab in public education institutions on the grounds that they accorded with these two principles, adopting an unquestioning stance in relation to successive French governments' contention that banning the hijab protects the neutrality of the public sphere and thus social cohesion (Barras, 2009 (Barras, , p. 1240 ) and fairly to consider the possibility of discrimination against particular religions.
In the Şahin case, the ECtHR Grand Chamber ruled that Turkey's principle of secularism was 'in harmony with the rule of law and respect for human rights'. 15 Similarly, in Dogru and Kervanci v. France the Court's judgement that there had been no violation of Article 9 (2) was based on previous case law arguments about secularism -Şahin, Dahlab and Kıse and others -noting that 'in France, as in Turkey or Switzerland, secularism is a constitutional principle and a founding principle of the Republic to which the entire population adheres and the protection of which appears to be of prime importance, particularly in schools'. And that 'the State may limit the freedom to manifest a religion, for example by wearing an Islamic headscarf, if the exercise of that freedom clashes with the aim of protecting the rights and freedoms of others, public order and public safety' (see Rorive, 2003 Rorive, , pp. 2685 ).
This suggests a pan-European trend towards increased privatization of religions according to a secular model. Europe's attempt to 'define itself in terms of the secular values of Liberalism, human rights, political democracy and multiculturalism' is proving problematic in the face of increasingly politicization of European minorities. The solution, to date, seems to have been to seek to repress the manifestation of religious from the public sphere (Cavanaugh, 2007, pp. 10-1) . This brings us to a deeper reason -namely the ambiguous relationship between human rights -which are essentially secular -and religious freedom. The Court's deference to national governments on this issue is, in part, rooted in the liberal, secular paradigm that underpins human rights. The implicit assumption is that human rights, which hinge on individual freedom of choice, are compromised by religious duty which, in essence, compels an individual giving up autonomy and thus limits the plurality of moral positions from which choices can be made. Moreover, closely linked with state neutrality, autonomy means that the state should not interfere with the choices people make from the plurality on offer or ally itself with beliefs that are thought to deny autonomy (Lewis, 2007, pp. 396-403) .
Rights such as religious expression are understood as secondary to rights such as public expression because they are not seen as central to the effective operation of democracy. The level of discretion given to states varies such that the closer the issue at stake is to the core values of democracy, the narrower the margin of appreciation will be (Westerfield, 2006, p. 644) . The Court's treatment of religious freedom cases rests on a division between, first, individual rights versus protection of the rights and freedoms of others and second, the relationship between state regulation of religious and its obligation to protect religious communities and promote tolerance of religious diversity. To date, it has restricted religious practices under the principle of tolerance, pluralism and secularism defined in a way which has imposed 'an unacknowledged cost to religious freedom' (Langlaude, 2008, p. 944) .
Conclusion
Decision-making has followed a common pattern despite the different national characteristics of the countries concerned in terms of church/state relations, federal versus centralized polities and the diverse demographic features of the Muslim populations. While Turkey is an Switzerland the canton concerned -Geneva -is committed to a strict separation between religion and state, suggests the importance of this factor (McGoldrick, 2006, p. 120) .
This article has shown that, even with these diverse national trajectories, there has been a convergence of policy. This can be explained by two, recent, developments. First, there has been a growing secularization across Europe and privatization of religions. As a result, the way the principle of subsidiarity has operated over the issue of religious freedom in Europe has not been around liberal pluralism, but rather 'illiberal secularism expressed in illiberal restrictions on religion in the public sphere' (Cavanaugh, 2007, p. 2) , and what has been described as 'fundamentalist secularism', creating a climate of fear of Islam demanding its increasing confinement to the private sphere (Westerfield, 2006, p. 651) .
Second, there has been a widespread trend towards the securitization of Islam in the post 9-11 era in Europe, where many countries have initiated new forms of surveillance of their Muslim minorities -through, for example, the tightening of immigration rules, the introduction of citizenship tests and, more specifically, the introduction of anti-terror legislation. Police monitoring and detention powers were strengthened through, for example, the UK's Anti-Terrorism, Crime and Security Bill and France's 2001 Law on Everyday Security (Cesari, 2010, p. 21 These cases show the limitations of arguments about denationalized and post-national citizenship when applied to European Muslims, the primary litmus test (Soysal 1997; 2000) .
While European Muslims are increasingly using human rights as a vehicle for gaining religious rights, they have been ineffective because case history to date has delegated responsibility for decision-making to the national governments. The applicants' rights were not protected by appealing to European courts because the subsidiarity principle gives greater autonomy over the imposition of restrictions on religious expression than on other rights to national authorities (Lewis, 2007, p. 396) .
On the question of the ban, human rights institutions in Europe seem to be uniformly reinforcing national policy and national stereotypes, missing the opportunity to establish cosmopolitan law by ensuring that international law is applied to domestic constitutional law (Skach, 2006, p. 194) . On this matter, universal principles of human rights continue to depend on the consent of nation-states for their enforcement, revealing a disjuncture between rights as a set of legal principles and their realization, which means that minority religious rights are not protected by appeals to supra-national human rights organizations (Basok, 2003, pp. 1-2) . While the margin of appreciation does not operate in the national cases, as 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43  44  45  46  47  48  49  50  51  52  53  54  55  56  57  58  59  60 
